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10/8/2010   

Appellant at ALJ Level 

Lincare, Inc. 

ALJ Appeal Number 

1-875821818 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

March 12, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

E1390 (oxygen concentrator) 
Provider, Practitioner OR Supplier 

Lincare, Inc. 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Lincare, Inc, (Appellant), a durable medical equipment (DME) supplier, submitted claims 

to Medicare for oxygen equipment provided on a monthly basis to a Medicare 

beneficiary from October 20, 2010 to August 20, 2011. The claims denied initially. The 

claim for October 20, 2011 was subject to prepayment review and denied because 

“Medicare guidelines were not met.” See Exh 1 at 25 (on back). The Appellant appealed 

the denial for the October 20, 2010 claim to the durable medical equipment Medicare 

affiliated contractor (DME MAC), which upheld the denial on redetermination. The 

Appellant then appealed the denials of all dates of service to the qualified independent 

contractor, which affirmed the denial for the October 20, 2010 claim and dismissed the 

request for reconsideration for the remaining dates because no redetermination had 

been performed.  

After the QIC issued its decision and dismissal, the DME MAC issued a redetermination 

decision for the dates of service between November 20, 2010 and August 20, 2011, a 

copy of which the Appellant included with its December 21, 2011 request for 

administrative law judge (ALJ) hearing. In his March 12, 2012 decision on the record, 

the ALJ found that since the Appellant submitted a copy of the redetermination notice 

for dates of service from November 20, 2010 through August 20, 2011, he would treat 

the request for hearing of these dates of service as a request for escalation. ALJ 

decision at 1. For all dates of service, the ALJ concluded the Appellant is entitled to 

reimbursement for the equipment provided. Id. at 4. 

The ALJ’s decision contains errors of law material to the outcome of this claim.  42 

C.F.R. § 405.1004(b) limits the ALJ’s review of a QIC’s dismissal to determining 

whether the QIC erred in dismissing the appellant’s request for reconsideration. In the 

event the ALJ determines the QIC erroneously dismissed the appellant’s request for 

reconsideration, the ALJ vacates the dismissal and remands the case to the QIC for a 
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reconsideration. Id. In adjudicating the claims on the merits, the ALJ exceeded his 

jurisdiction and violated 42 C.F.R. § 405.1004(b). 

The ALJ also erred as a matter of law in construing Appellant’s request for ALJ review 

as a request for escalation. 42 C.F.R. §405.970(c)(2) sets forth the procedure for a case 

being escalated from the QIC to the ALJ. The escalation process is triggered upon the 

QIC’s inability to issue a reconsideration in the adjudication timeframe. Id. In this case, 

the QIC issued a dismissal decision within the proper timeframe. Therefore, the ALJ 

erroneously interpreted Appellant’s request for ALJ review as a request for escalation. 

 

Background:  

The Appellant submitted claims to Medicare for oxygen equipment provided on a 

monthly basis to a Medicare beneficiary from October 20, 2010 to August 20, 2011. The 

Appellant billed Medicare with Healthcare Common Procedure Coding System 

(HCPCS) code E1390 (oxygen concentrator, single delivery port, capable of delivering 

85 percent or greater oxygen concentration at the prescribed flow rate). On October 25, 

2010, CIGNA Government Services (CIGNA), the DME MAC for the Appellant’s 

jurisdiction, notified the Appellant that its claim for October 20, 2010 had been selected 

for review. Exh 1 at 14. CIGNA requested documentation including:  

1. Preliminary dispensing order (if items were dispensed prior to obtaining a detailed 

written order) 

2. Detailed written order 

3. Delivery documentation 

4. Initial CMS plus any required recertification and/or revised CMNs 

5. Medical records showing initial qualifying arterial blood gas or oximetry test 

6. Relevant medical records verifying that the beneficiary has a severe lung disease or 

hypoxia-related symptoms that might be expected to improve with oxygen therapy 

and that alternative treatment measures have been tried or considered and deemed 

clinically ineffective 

7. Contemporaneous (within six months of date of service on claim) medical records 

confirming that the beneficiary continues to use oxygen in the home 

8. Medical records verifying that the patient has dependent edema suggesting 

congestive heart failure, or pulmonary hypertension or cor pulmonale, or 

erythocythemia with a hematocrit greater than 56% (Group II beneficiaries) 

9. Medical records showing recertification qualifying arterial blood gas or oximetry test 

(if claim is for a date of service four or more months after initial date of service) 

(Group II beneficiaries) 
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Id. at 15. On November 3, 2010, the Appellant submitted documentation for services 

furnished on October 20, 2010. P 125.1 CIGNA denied the claim.  

In its March 30, 2011 request for redetermination, the Appellant noted the October 20, 

2010 claim had been denied after pre-pay review because, “Medical records do not 

include an assessment or evaluation concurrent with the date of service under review.” 

Exh 1 at 29; P 125. The Appellant submitted additional documentation with its request. 

On May 3, 2011, CIGNA affirmed the denial for the service furnished October 20, 2010, 

finding “the medical records submitted with the request are not current for the date of 

service in question. Therefore, we are unable to determine if the medical need has been 

met for the oxygen therapy.” Exh 1 at 25 (on back).  

The Appellant requested reconsideration for 10 dates of service from October 20, 2010 

to July 20, 2011, again attaching office notes. Id. at 24. For date of service October 20, 

2010, the QIC upheld the denial because submitted documentation did not meet 

Medicare criteria for coverage. Exh 1 at 11. The QIC dismissed the request for 

reconsideration for dates of service from November 20, 2010 to July 20, 2011 because 

“no redetermination has been performed…The case file does not include evidence that 

a redetermination was performed.” The QIC cited 42 C.F.R. § 405.960 and the 

Medicare Claims Processing Manual (MCPM) (CMS Pub 100-4), Chapter 29, § 320. Id. 

The QIC issued its decision on October 26, 2011. Id. at 10. 

On November 3, 2011, CIGNA issued a redetermination for dates of service from June 

20, 2011 to August 20, 2011, upholding the initial denials because “medical records 

received do not document that the patient was seen and evaluated by the treating 

physician within ninety days prior to the recertificate date.” Exh 1 at 7. CIGNA dismissed 

the request for redetermination for dates of service from November 20, 2010 to May 20, 

2011 because the request had been filed untimely. Id.  

On December 22, 2011, the Appellant requested a hearing before an ALJ for dates of 

service October 20, 2010 through August 20, 2011. Exh 1 at 3. With regard to coverage, 

the Appellant argued that the patient had a continuous need for oxygen therapy. Id. The 

Appellant noted the QIC had “denied” dates of service between November 20, 2010 and 

August 20, 2011 because they had not received a redetermination, but stated it had 

since received a redetermination decision for those dates, which it included with its 

request. Id.; see Exh 1 at 6.  

On March 12, 2012, the ALJ issued a favorable decision on the record2 for all dates of 

service. The ALJ acknowledged that the QIC had dismissed the request for 

reconsideration for dates of service other than October 20, 2010, but nonetheless 

issued a decision on the merits for the appeals for those dates reasoning, “[t]he 

                                            
1
 Part of the administrative record is marked as exhibits and paginated. When referring to parts of the 

record not marked as exhibits, we cite the last three digits of the image stamp number in the bottom left 
corner. 
 
2
 The ALJ erroneously cited 20 C.F.R. § 404.948(b)(i) as authority for deciding a case without a hearing. 
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Appellant has furnished a copy of the Redetermination Decision denying the balance of 

the period through Aug. 20[, 2011], so the ALJ will consider the Request for Hearing as 

a Request for Escalation.” ALJ decision at 1. For all dates of service, the ALJ 

determined, “the record contains sufficient evidence establishing the reasonableness 

and necessity of the said medical equipment Appellant provided the beneficiary in this 

appeal.” Id. at 4. 

 

Applicable Law, Regulation, and Medicare Policy:  

“The Medicare contractor makes an initial determination when a claim for Medicare 

benefits . . . is submitted.” 42 C.F.R. § 405.904(a)(2). Afterwards, a party that “is 

dissatisfied with the initial determination may request that the contractor perform a 

redetermination for the claim.”  Id.; 42 C.F.R. § 405.940. “The contractor mails, or 

otherwise transmits, written notice of the redetermination or dismissal to the parties to 

the redetermination at their last known addresses within 60 calendar days of the date 

the contractor receives a timely filed request for redetermination.” 42 C.F.R. § 

405.950(a). Thereafter, if the party is dissatisfied with the redetermination, it may 

request a reconsideration of the claim from a QIC. 42 C.F.R. §§ 405.904(a)(2), 405.960.   

“A QIC dismisses a reconsideration request, either entirely or as to any stated issue . . . 

[w]hen the contractor has not issued a redetermination on the initial determination for 

which reconsideration is sought.” 42 C.F.R. § 405.972(b)(6); see also Social Security 

Act (the Act) §1869(a)(3)(B)(i) (“No initial determination may be reconsidered or 

appealed . . . unless the fiscal intermediary or carrier has made a redetermination of 

that initial determination.”). A party to a QIC’s dismissal of a request for reconsideration 

has the right to have the dismissal reviewed by an ALJ, and if the ALJ determines the 

QIC’s dismissal was erroneous, the ALJ vacates the dismissal and remand the case to 

the QIC for reconsideration.  42 C.F.R. § 405.1004.  A request for the ALJ to review a 

QIC’s dismissal must be filed within sixty days after receiving notice of the QIC’s 

dismissal.  42 C.F.R. § 405.1004(a)(1). 

If the QIC determines it cannot complete the reconsideration within sixty calendar days 

of receiving the request for reconsideration, or the timeframe established by an 

extension, the QIC must notify the parties “and offer the appellant the opportunity to 

escalate the appeal to an ALJ. The QIC continues to process the reconsideration unless 

it receives a written request from the appellant to escalate the case to an ALJ after the 

adjudication period has expired.” 42 C.F.R. § 405.970(c)(2). 42 C.F.R. § 405.970(e) 

sets forth the QIC’s responsibilities after receiving notice from an appellant of the 

appellant’s decision to escalate the case to the ALJ: 

(1) If the appellant fails to notify the QIC, or notifies the QIC that the appellant 

does not choose to escalate the case, the QIC completes its reconsideration 

and notifies the appellant of its action . . . 
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(2)  If the appellant notifies the QIC that the appellant wishes to escalate the 

case, the QIC must take one of the following actions within 5 calendar days of 

receipt of the notice or 5 calendar days from the end of the applicable 

adjudication period . . . : 

(i)  Complete its reconsideration and notify all parties of its decision . . . 

(ii)  Acknowledge the escalation notice in writing and forward the case file 

to the ALJ hearing office. 

 

Discussion:  

The ALJ erred in rendering a decision on the merits for dates of service other than 

October 20, 2010. Although the ALJ acknowledged the QIC’s dismissal of Appellant’s 

request for reconsideration, he construed the Appellant’s request for ALJ review as a 

request for escalation. However, escalation of an appeal from the QIC to the ALJ occurs 

after the QIC notifies the appellant it cannot timely issue a reconsideration decision. 42 

C.F.R. § 405.970(c)(2). The Medicare Appeals Council summarizes the steps for 

escalating a case from a QIC to an ALJ in In the Case of General Medicine as follows: 

A case may be “escalated” from the QIC to the ALJ level when a decision is not issued 

within case adjudication timelines. The QIC generally has 60 days to complete a 

reconsideration before a party, unless the QIC grants an extension of time. At the end of the 

adjudication period, the QIC must either issue a reconsideration or notify all parties that it 

cannot complete the reconsideration by the deadline and offer the appellant the opportunity 

to escalate an appeal to an ALJ. The QIC continues to process the reconsideration request 

unless it receives a written request from the appellant to escalate the case to an ALJ. If the 

appellant submits this request, the QIC must complete the reconsideration within five days 

of receipt of the notice or five days from the end of the applicable adjudication period, or 

acknowledge the request and forward the case file to the ALJ Field Office. 42 C.F.R. § 

405.970. No separate request for hearing need be filed. The ALJ’s 180-day adjudication 

period to issue a decision begins when the ALJ receives with the file with the request for 

escalation from the QIC. 42 C.F.R. § 405.1016(c). 

See 

http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/general_medicine.pdf 

at 7. 

In this case, the QIC timely issued a dismissal of the reconsideration request, consistent 

with the regulatory requirements. See 42 C.F.R. § 405.970(a)(3). Therefore, the ALJ 

erred in considering Appellant’s request for ALJ review to be a request for escalation. 

In accordance with the Act and federal regulations, the ALJ’s authority to review the 

QIC’s dismissal lay exclusively in determining whether the dismissal was in error. See 

42 C.F.R. § 405.1004. In the event the ALJ finds the QIC erred in dismissing Appellant’s 

reconsideration request, the ALJ vacates the QIC’s dismissal and remands the case to 

http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/general_medicine.pdf
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the QIC for reconsideration. See 42 C.F.R. § 405.1004(b). The ALJ lacked jurisdiction to 

adjudicate the claims on the merits. Id. Accordingly, the ALJ erroneously rendered a 

decision on the merits for the oxygen supply claims not considered by the QIC in 

violation of 42 C.F.R. § 405.1004(b).  

The QIC’s jurisdiction to conduct a reconsideration is not triggered until the MAC issues 

a redetermination decision, pursuant to 42 C.F.R. § 405.904(a)(2) and §405.906. If the 

MAC has not issued a redetermination, regardless of whether an appellant requests a 

redetermination, the QIC must dismiss the reconsideration request for a failure to obtain 

a redetermination. Id. In the present case, the DME MAC did not issue a 

redetermination decision for dates of service from June 20, 2011 to August 20, 2011 

until November 3, 2011, eight days after the QIC issued its October 26, 2011 

reconsideration decision. Under these circumstances, the QIC was required to dismiss 

the request for reconsideration. 42 C.F.R. § 405.972(b)(6) (“A QIC dismisses a 

reconsideration request, either entirely or as to any stated issue . . . [w]hen the 

contractor has not issued a redetermination on the initial determination for which 

reconsideration is sought.”) 

For dates of service between November 20, 2010 and May 20, 2011, the DME MAC 

dismissed the requests for redetermination because they were filed late. For these 

dates, the QIC’s review would be limited to determining whether the DME MAC 

dismissed the request for redetermination correctly. 42 C.F.R. § 405.974(b)(2). A QIC’s 

reconsideration of a contractor’s dismissal of a redetermination request is binding and 

not subject to further review. 42 C.F.R. § 405.974(b)(3). 


